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Preface
This guidance has been developed to meet a specific purpose.  It confirms that in addressing our community’s need for a mix of housing types, which is a material planning consideration, we will seek affordable housing provision on the basis of evidence – including our housing needs survey.  The guidance is emerging in parallel with the Local Plan and consultation on it has helped to inform the evolution of our policy on this matter.

The Guidance comprises two parts. Part 1 sets out the main policy provisions and justification for them. Part 2 comprises detailed technical appendices to assist in interpretation and implementation of the policy, including delivery of the affordable housing itself.

The Council undertook public consultation on Draft SPG during the period December 2003 to February 2004. We received representations from a wide range of organisations, businesses and individuals with an interest in the provision of affordable housing. These were considered by Cabinet and changes made to the guidance. A statement of the consultation undertaken, representations received and consideration of them has been prepared and copies are available on request.
Whilst this document will not be adopted as SPG until such time as the relevant policies are adopted as part of the Local Plan, the Council’s view is that the document can carry significant weight now in guiding further work on the Local Plan and the consideration of affordable housing matters and planning applications in the meantime, given the importance of the issues it addresses and the way it has been prepared. It has been approved by Cabinet for those purposes.
The guidance is also available from our website www.sholland.gov.uk
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Part 1

Planning policy for affordable housing

Supplementary Planning Guidance

Affordable Housing

1.0
INTRODUCTION

1.1
The District Council considers the provision of affordable housing to meet the needs of local people to be one of the most important issues facing it. There is a high level of need for affordable housing in South Holland, acknowledged as an important issue in the South Holland Community Plan “Our Community, Our Future” (2003).
1.2
We want to make sure we consider the issue as a whole and not just as a planning matter. The Council’s emerging Housing Strategy will say, at a high level, how we are going to address this issue (as well as how we are aiming to ensure that the stock of homes we own will play its part in providing a decent standard of living for many people for future generations). The Council’s Affordable Housing Working Group is preparing an Affordable Housing Delivery Plan to provide a detailed, low level action plan for the Council’s activities.

1.3
Affordable housing can be provided through three main routes:

· Direct provision by the District Council

· Provision by Registered Social Landlords (RSLs) or Charities

· Provision by Private Developers.

1.4
The Council is pursuing all of these routes to ensure maximum delivery. We need to be innovative and look at different ways of delivering affordable housing, including through a range of tenures. Previously, we concentrated on the second route and obtained only small amounts of affordable housing. We are now particularly keen to work with Private Developers and encourage them to enhance their role.
1.5
The emerging Housing Strategy will set out the Council’s priorities for affordable housing development, in terms of property type, size and location. These can be provided either as rented or shared ownership housing.  Nevertheless we are willing to consider all proposals, on their merits.
1.6
One of the ways in which we will address the shortfall in affordable housing is to seek appropriate provision through the planning process as part of development. This is through the South Holland District Local Plan (and future Local Development Document) and this Supplementary Planning Guidance. In addressing the community’s need for a mix of housing types, which is a material planning consideration, the Council will seek affordable housing provision on the basis of evidence- including its Housing Needs Survey. The guidance is being produced in parallel with the Local Plan and consultation on it has already helped to inform the evolution of our policy on this matter. It will remain in draft until new policies and targets are formally in place as part of an adopted South Holland District Local Plan/ Local Development Document.
2.0
BACKGROUND TO OUR APPROACH AND JUSTIFICATION FOR IT
2.1
It is important to understand the purpose of our approach and why leaving the provision of affordable housing to the ‘open market’ and social housing providers alone is not sufficient to meet proven local needs.
2.2
Our Housing Needs Survey 2003 shows that, annually, 510 affordable housing units are needed, significantly higher than the existing stock supply of 293 re-lets per year. There is therefore a projected requirement for an extra 217 affordable homes from 2003, for at least five years in order to meet all the backlog of unmet need and address newly arising need over that period. Thereafter the annual requirement would be expected to fall to a lower level, but would still be at least an extra 130 homes per year to address newly arising need. The figure will be higher if not all of the backlog is cleared in the first five years. There is a shortfall in affordable housing in each and every sub-area of the District as shown in the survey report. The survey also identifies the housing needs of people having special needs.
2.3
Regional Planning Guidance for the East Midlands- RPG8 (2002) lowered the strategic housing requirement for Lincolnshire to 2021, and the Deposit Draft Lincolnshire Structure Plan (2004) has apportioned just 380 dwellings a year to South Holland. This represents just 81% of our previous strategic requirement. It does not compare favourably with the extra number of affordable homes required in the short or longer term. A major contribution to meeting need can- and must- be made through the planning process, although clearly not all of the need will be met that way.
2.4
It is important to note therefore that the need figure of 217 affordable homes per annum has not been set as a target for provision through the planning process (we anticipate the target will be significantly lower and it will be set through the Local Plan process). Nevertheless the planning process is a significant way by which the Council can seek to address the unmet need, and the high need figure justifies our approach set out in this document.
2.5
House prices in South Holland are rising. They are quite simply not affordable to many local people, particularly those born in the area, who have lived most of their life in the area and who wish to stay in the area.  They are also not affordable to many who work in the area. The Housing Needs Survey shows 24% of households had income less than £10,000 per annum and 63% had less than the national average of £23,000 per annum. The substantial increase in house prices has not been matched by a similar increase in wage levels.
2.6
According to the Housing Needs Survey, of the 5,893 existing households who are currently seeking to move nearly 30% were unable to move, largely because they cannot afford to. The survey found that access to home ownership is beyond the reach of 82% of new households. Accessing private renting would be problematic for new households, less than 3% of whom could pay over £350 per month for accommodation, which would allow them access to the better accommodation, or family sized homes.

2.7
The small private rented sector makes little contribution to providing affordable homes, and in any case the Council’s last survey on the condition of private sector housing (carried out in 1997) showed that levels of unfitness of properties were highest in that sector. The greatest proportions of homes in the area are houses and bungalows. There is a relatively short supply of terraced houses and flats, which are conventionally the ‘first time buyer’ properties.

2.8
Some of the most sustainable locations in the District, with the best facilities and services, are also amongst the most popular and expensive. Significant numbers of our residents travel to nearby Peterborough and beyond for work and leisure, which impacts on house prices.
2.9
The Housing Needs Survey shows that new low cost market housing, unless subsidised in some way through the private or public sectors, will not contribute to meeting the need for 217 homes per annum referred to previously.  Low cost market housing has a role to play in adding to the overall range of housing types in the stock but can only be seen as additional to the identified affordable housing need. The Council’s priority is to rigorously pursue contributions of subsidised housing.

2.10
The First Deposit Draft Local Plan (2001) recognised that a disproportionately large amount of housing land is located in the smaller settlements. It also acknowledged an over-allocation of housing land to 2011. The Plan therefore aims to address this imbalance by directing a greater proportion of future housing development towards Spalding, our most sustainable location for accommodating major development. It is more restrictive on development elsewhere, especially in smaller villages with few facilities and services. There is a very large number of outstanding planning permissions. It remains to be seen what proportion of them will ultimately be developed, but very few of them relate to genuinely affordable housing in the meaning of this Guidance. The Council’s aim now is to see a significant proportion of the dwellings created each year in Spalding come forward as affordable housing together with a reasonable number of affordable dwellings a year outside of Spalding.
2.11
The Government’s Planning Policy Guidance Note 3 “Housing” says that a community’s need for a mix of housing types, including affordable housing, is a material planning consideration. Local planning authorities should plan to meet the housing requirements of the whole community, including those in need of affordable and special needs housing. The recent government consultation document on the Review of PPG3,”‘Influencing the size, type and affordability of housing” (2003) aims to secure more affordable housing, whilst ensuring that development remains viable.  
2.12
RPG8 (2002) and its Draft Revision (2003) contain policies providing a context for our own plan policies for affordable housing, to be justified through needs assessment. The Peterborough Sub-Regional Study (2003) notes that there are serious and worsening problems of affordability in the sub-region and that house prices in all districts have risen by more than the national rate. The approved Lincolnshire Structure Plan- Alteration No.1 (1991) provided a context for rural exceptions housing. The previously emerging new Structure Plan- Policies Proposed for Adoption (2000) and now the latest Deposit Draft Structure Plan (2004) provide a fuller strategic policy context for our local policies in this area.
2.13
The adopted South Holland District Local Plan (1998) has no policies specifically relating to affordable housing.  However, the First Deposit Draft Local Plan (2001) contains policies (H8 and H9) which reflect the guidance given in PPG3 and Circular 6/98. Policy H8 required affordable housing to be provided where a proposed development was for 25 or more dwellings or on sites of 1 hectare or more (if in Spalding, Holbeach, Long Sutton, Sutton Bridge, Crowland or Pinchbeck) or where a proposed development was for 15 or more dwellings or on sites of 0.5 hectares or more (in other settlements). Policy H9 dealt with rural exceptions.

2.14
However, the level of housing need in South Holland combined with other local circumstances outlined in this section of the Guidance justify the approach we are now taking, namely:

· changing these thresholds;
· seeking affordable housing provision (or contributions where we are agreeable) as a proportion of all qualifying residential provisions of the plan;

· using the ‘exceptions policy’ to support sustainable levels of affordable housing provision to meet local needs; and
· pursuing affordable housing provision in advance of adoption of the Local Plan and the SPG.
3.0
PLANNING POLICY REQUIREMENTS

3.1
In Spalding, the First Deposit Draft Local Plan provides for further housing proposals to be considered. The Council is now proposing that, where proposals are for developments of 15 or more dwellings, or sites of 0.5 hectares or more, we will require the developer to provide a minimum of a third of those dwellings as affordable housing. The Housing Needs Survey provides demonstration of a level of need sufficient to justify taking this approach in relation to the development provisions of the First Deposit Draft Local Plan. We may also seek to negotiate affordable housing provision on sites of less than 15 dwellings- if need is proven. In such instances we would seek to demonstrate that seeking affordable housing would have no adverse effect on the overall supply and pace of housing development to meet the community’s needs.

3.2
Outside Spalding, the First Deposit Draft Local Plan only provides for the development of land which currently has the benefit of planning permission. In certain circumstances development of small town centre brownfield sites will be permitted in Holbeach, Long Sutton, Sutton Bridge and Crowland. Any permissions (including renewals) outside Spalding for developments of three or more dwellings will be expected to provide for a minimum of a third of those dwellings to be affordable housing. The Housing Needs Survey provides demonstration of a level of need sufficient to justify taking this approach in relation to the development provisions of the First Deposit Draft Local Plan and also in relation to the potential amount of development on small town centre brownfield sites, having regard to our Urban Capacity Study (2003).
3.3
In the market towns of Holbeach, Long Sutton, Sutton Bridge and Crowland, given the current need to restrain the development of general market housing, the Council may consider as an exception granting permission for proposals well related to the town which comprise solely affordable housing to meet local needs. These will be assessed using the same criteria as for rural exceptions sites (paragraph 3.7 below).
3.4
In Spalding and Outside Spalding, targets higher than a third may be set for individual sites through the Local Plan process or site briefs. As the preparation of the Local Plan moves forward, it is possible that additional sites will be allocated for general housing provision. It is likely that such sites will have to include provision of at least a third for affordable housing, although this will be confirmed at the time of allocation and is subject to need being demonstrated.

3.5
We expect development to take place at densities according with those of our Urban Capacity Study 2003 which is a background paper to assist in preparing the Local Plan (town centre zone at 50 dwellings per hectare, edge of centre zone at 40 dph, outer ‘suburban’ zone/ village at 30 dph).
3.6
Our normal requirement is that the affordable housing should be provided on site, within the development. However, in a particular case there may be good planning reasons why, as an exception to this normal requirement, it would be preferable either for the affordable homes to be provided by the developer on another site or for the Council to accept a financial contribution to an affordable housing scheme on another site. Also, if the proposed development consists of just three dwellings the Council may accept a financial contribution to an affordable housing scheme on another site. We will only accept off-site provision or financial contributions where they are linked to a specific, planned affordable housing scheme. The onus will be on the applicant to identify the affordable housing scheme, although the Council may be able to assist in this. Neither off-site provision nor financial contributions will be a cheaper option than on-site provision, but will be equitable. In calculating requirements for off-site provision or for financial contributions, regard will be had to the number of general market homes that the developer will achieve, the total number of dwellings (general market plus affordable) to be delivered across all sites which are part of the consideration and the site area(s) involved. The Council will prepare models to assist in undertaking these calculations.
3.7
On rural sites not identified for development in the emerging Local Plan, affordable housing to meet local needs may be exceptionally permitted. Proposed ‘exceptions site’ development must:
· meet an identified local need and be of an acceptable size, and in particular the occupant of each dwelling should meet the definition of local housing need (see definitions in Appendix A);

· be subject to an agreement which ensures that it remains as affordable housing for local people and for second and subsequent owners / occupiers; and

· be in scale and character with the settlement in which it is to be located.

3.8
The Council will pursue the use of exception sites for the provision of affordable housing. The sustainability of proposals will be critically assessed with reference to our Sustainability Study which has recorded the level of service and facility provision for our towns and villages. The Sustainability Study forms a background paper to assist preparation of our Local Plan. Settlements with little or no basic services and facilities, and open countryside locations that are not related to a village, will not be favoured for new affordable housing provision.
4.0
IMPLEMENTATION AND DELIVERY
4.1
The Council intends to explore all options for achieving affordable housing in the District. This might involve us looking at all housing sites and considering how we can maximise the provision of affordable housing both on site and through financial contributions from developers. We are also looking with interest at the Government's proposal to introduce a 'planning charge' as an alternative to negotiated agreements.
4.2
The Council will consult with developers, land owners and housing suppliers to ensure that the ‘mechanisms’ are in place for converting the ‘number requirement’ of the policy into available, affordable housing units built to a specification acceptable to the Council as strategic housing authority, constructed to achieve high levels of fuel economy and which are then actually occupied by those in need.
4.3
The Council will expect a mix of affordable housing tenures to be provided including subsidised rent housing/ Social Housing, discounted market rental and shared equity (‘shared ownership’). The Council will consult about the proportions but recognises that it should not be too prescriptive about tenure.
4.4
It is important to recognise that ‘affordable housing’ should not be regarded as only meaning small dwellings. The Housing Needs Survey shows that there is need for a range of sizes of subsidised home to be provided, including some larger family homes, and the Council will therefore welcome proposals which seek to meet the various demonstrated needs.
4.5
In all areas, the Council will consider the use of planning conditions and Section 106 planning agreements to achieve the delivery of affordable housing and to make sure that it remains affordable in the longer term.

4.6
To give effect to the Council’s policies certain words and phrases need to be defined; reference should be made to Appendix A- Definitions.
4.7
More information to assist implementation and delivery is contained within Appendix B- Examples of Mechanisms for Delivery and Appendix C- Examples of Models for Provision. Examples are given for different types of site, covering both the provision of housing itself and the possibility of financial contributions. The appendices should help those who are involved on a site to come up with specific proposals. However, the Council would be happy to consider alternatives to the examples given if they would likewise satisfy the requirements of our policy. There are examples of planning conditions and Section 106 planning agreements (in outline).
5.0
MONITORING AND REVIEW
5.1
Targets for affordable housing provision will be set as part of preparation of the Local Plan. In the meantime, the Council will monitor both progress in negotiating affordable housing provision through the planning process and delivery of those homes on the ground. This will be assessed against the information on housing need, bearing in mind contributions to meeting need from other sources.
5.2
We will monitor the effectiveness of the Guidance generally and review it if necessary. We will monitor the appropriateness of the definitions in Appendix A. We will also continue to develop the mechanisms and models in Appendices B and C and may issue revised, more detailed versions of those separately at a later stage.
Part 2
Technical appendices

A- Definitions
B- Examples of Mechanisms for delivery

C- Examples of Models for provision
APPENDIX A- Definitions
A.1
Definitions are provided in respect of:

· local housing need;

· local/ in the local area;

· other considerations;

· affordable;
· affordable housing;
· social housing;

· private rental sector housing;

· equity share (‘shared ownership’);

· the affordability share provision;

· acceptable size.

Local Housing Need

A.2
Someone is in local housing need where they:

· can demonstrate a need to be housed locally (see also paragraph A.4 other considerations); and

· either:

· lack their own housing or live in housing which is inadequate or unsuitable to meet their existing and future requirements whether because of its tenure, size, type, design, location, condition, security or cost;

or:
· are living in social housing but wish to own their own home (subject to the affordability share rules) and can afford to do so but not at open market prices;

and

· are unlikely to be able to meet their needs in the existing local housing market without some assistance; and
· either:

· have at least one member of the household who is either resident or employed in the local area and who is currently both resident and employed in South Holland (except where the local area extends beyond South Holland);

or:

· have at least one member of the household who has an open-ended offer of permanent employment in the local area (in the case of fixed term contracts, subject to a minimum term of 6 months) which he/she cannot accept unless he/she is resident in the local area;

and
· meet all the following criteria:

· they must constitute a separately identifiable household;

· their present accommodation must be shown to be inadequate by virtue of its location or condition, or that it is overcrowded or shared with another household;

· the members of the household must together have insufficient income to purchase a house on the open market in the (civil) parish in which the proposed dwelling is to be situated.  (This is referred to as the low income requirement).
Local / in the Local Area
A.3.1
For the purposes of the preceding paragraph local (unless the proposal is one to which paragraph A.3.2 applies) (or in the local area) means a place of residence or employment:

· within five kilometres as the crow flies of the site of the proposed housing scheme where the proposed scheme is located at one of the settlements identified as a village in the Local Plan;
· within ten kilometres as the crow flies of the site of the proposed housing scheme where the proposed scheme is located at one of the settlements identified as a town in the Local Plan.
A.3.2
Where the application is for a single dwelling on land owned by the applicant to meet the housing needs of the applicant or a member of his/her family then local means three kilometres as the crow flies of the proposed site.

Other Considerations

A.4
When making an application the applicant(s) should be aware that the following points will be considered when judging their housing need, only if their present accommodation appears to be both adequate and affordable:

· does the applicant need to be in the local area for employment reasons?  For example do they work full or part time on the adjacent agricultural or other business or commercial undertaking?
· does the applicant need to live in the local area to provide a substantial degree of care and support for a close relative or in the case of a retired person, or a person whose child care needs are met by a close relative, to receive such support?
· if the applicant does need to live in the local area for reasons outlined above could they afford to purchase a property?  Are there [or has there been in the past 2 years] other suitable properties available for rent or purchase in the local area which are affordable to the applicant, and which the applicant has reasonable opportunity to rent or purchase?
Affordable

A.5.1
Affordable – in relation to a freehold purchase – means that the proportion of the householder’s (including spouse or partner) net income (that is gross wage/salary less income tax and national insurance payments) used to meet the mortgage, rent or rent/mortgage should not exceed 30%.  If the cost of suitable housing in the local area would mean the applicants having to use more than 30% of the householders’ net income to meet the rent or mortgage costs then that housing is not affordable to those applicants for the purpose of these policies.

A.5.2
Affordable – in relation to Social Housing, Private Sector Rented Housing and Equity Share – means that if the householder (including spouse or partner) would be paying more than 25% of their gross income on rent, after taking housing benefit entitlement into account, that rent would be deemed to be not affordable.  The calculation is:


rent (+ any service charge)
 
X % 

(unaffordable if more than 25%)

gross income + housing benefit

A.5.3
When assessing affordability the Council will need to be sure that the outgoings concerned will be affordable not only to the applicant but also to those in housing need in the local area generally.  References to national, regional or county wide average earnings are not relevant to this assessment.

Affordable Housing
A.6
Homes provided to meet the needs of people who cannot afford to buy or rent suitable property on the open market and which are therefore subsidised homes, irrespective of size or type of dwelling, which are affordable (having regard to paragraph A.5) and which are made available to meet demonstrated needs in the area.
Social Housing

A.7
Social Housing for the purposes of this booklet means property owned by the Council, a charitable housing trust or a Registered Social Housing Landlord where rents are, in effect, subsidised.

Private Rental Sector Housing

A.8
Private rental sector housing means property owned by a private, voluntary or not for profit body, where the rental levels are not subsidised but are nevertheless set at affordable levels for people in local housing need and the property will not have been acquired, or redeveloped, using any public funds.

Shared Equity and Shared Ownership
A.9.1
Equity share can take a number of forms. Shared ownership is often in the form of a housing tenure where the occupiers own part of the property (usually, but not necessarily, subject to a mortgage) and rent the remaining part from a Registered Social Housing Landlord, the Council, or a body nominated by the Council. Whilst arrangements may be put in place such that the occupiers are able, over time, to increase their ownership share, the maximum share which the occupier will normally be allowed to hold is 80%.
A.9.2
Shared equity may involve an interest free loan which is given to a qualifying applicant to assist in buying a property. The applicant owns the whole property, but the interest free loan is a charge on it and the equity is shared. The capital to which the loan relates is not a fixed sum but will increase in line with the property value and will be repayable on resale.
A.9.3
The occupiers of the property are normally responsible for all repairs and maintenance costs and other outgoings in relation to the property.

The Affordability Share Provisions

A.10.1
The affordability share provisions are the means by which the Council can ensure that the properties constructed under these policies remain affordable to second and subsequent owners/occupiers.  The affordability share provisions will apply to any properties [other than those owned by a Registered Social Landlord] built under these policies – including those relating to the developer contributions to affordable housing.

A.10.2
In effect the owners of the property (unless 100% owned by a Registered Social Landlord) will transfer a 1% share of the equity of the property to the Council, or a body nominated by the Council.  This will mean that the Council’s consent (or that of its nominee) will be required before a property is disposed of, or transferred, by the owners. The consent will not be withheld as long as the terms of the original agreement relating to local housing need, affordability etc., are being complied with.

Acceptable Size

A.11.1
The dwelling(s) must not be excessive in relation to the size of the property required to meet the family’s need (or it may not be affordable to other people).

A.11.2
The following schedule is a general guide to acceptable size:

Single person 


2 bed 4 person dwelling max

Single person + 1 


2 bed 4 person dwelling max

Couple + 1 



3 bed 4 or 5 person dwelling max

Single person or couple + 2 
3 bed 5 or 6 person dwelling max

Single person or couple + 3 
4 bed 6 person dwelling max

1 person dwelling 


30m²

2 person dwelling 


45m²

3 person dwelling 


65m² - 70m²

4 person dwelling 


75m² - 80m²

5 person dwelling 


90m² - 95m²

6 person dwelling 


90m² - 100m²

A.11.3
The size standards detailed in paragraph A.12.2 are only a general guide.  What is important is that the dwelling is considered to be affordable to the applicant, and future potential occupiers, not its size per se.
APPENDIX B- Examples of Mechanisms for delivery

This technical appendix may be added to, revised and refined from time to time.

The Council will consult with developers, land owners and housing suppliers to ensure that the ‘mechanisms’ are in place for converting the policy into available, affordable housing units. This process will take account of the level of subsidy likely to be available and the need to ensure that the development remains viable. In doing this, the Council will recognise the cost of bringing sites to market and the need for schemes to attract finance from the private sector.
Affordable housing provided as part of open market developments must be:

· Constructed to a specification acceptable to the Council as strategic housing authority and ideally to “Lifetime Standards”;

· Constructed to achieve high levels of fuel economy (the Council will have regard to whether the proposal would accord with the Council’s emerging emissions policies and/or whether the requirements of the Building Regulations would be exceeded);

· Affordable to those in local need [as defined in this guidance];
· Cheaper than that which is generally available in the local housing market and can comprise of one or more of the following elements:

· subsidised rent housing and Social Housing;

· discounted market rental;

· shared equity (‘shared ownership’);

· Built within the overall development itself;

· Subject to appropriate conditions to ensure that the properties remain affordable to second and subsequent owners / occupiers;
· Of a size which meets the proven housing need.
Where Social Housing [which will be for rental purposes] is provided as part of open market developments the housing units concerned, developed to the approved specification (or land plus finance – within the development to an equivalent value) must be transferred into the ownership of the Council or alternatively a Registered Social Landlord, nominated by the Council, at the equivalent of the Housing Corporation Total Cost Indicator for the construction of the type of property concerned less the amount of any Social Housing Grant which would have been payable (where available) if developed by the Council or a Registered Social Landlord.

An affordable housing contribution will relate to the size of the site/plot and the number of housing units which could reasonably be developed on it, rather than the number of dwellings proposed in a particular planning application.
The delivery of affordable homes, where part of a larger development including market housing, will be required to be phased in with the construction and occupation of the market dwellings. This will form part of the planning condition and/or Section 106 Obligation. In determining the requirements for phased delivery we will have regard to the agreed location and distribution of the affordable housing plots within the site.
The Council will prepare models to assist in undertaking calculations for off-site provision and financial contributions.
APPENDIX C- Examples of Models for provision
This technical appendix may be added to, revised and refined from time to time.

EXAMPLES OF CONDITIONS AND SECTION 106 PLANNING OBLIGATIONS

Index:

Scenario 1-
Condition on an outline planning permission
Scenario 2-
S.106: Registered social or other approved landlord develops homes for rent
Scenario 3-
S.106: Nomination rights; Restriction of occupancy to elderly
Scenario 4-
S.106: Transfer of shared ownership dwellings
Scenario 5-
S.106: Developer’s shared ownership scheme
Scenario 6-
S.106: Financial contribution from developer
Condition on an Outline Planning Permission
Scenario 1: The Council is setting as a condition that the minimum requirements of its policy should be met in order that a proportion of the homes to be developed shall be affordable

Before the development is commenced there shall be submitted to and approved in writing by the Local Planning Authority a scheme for the provision and phasing of a minimum of one third of the total residential units as affordable housing on the site to meet local housing needs. The scheme shall identify the mechanisms by which the affordable housing is to be provided in each phase, whether by means of a registered social landlord or otherwise, and the timing of delivery. In the submission of the details of the design and layout of each phase, the location of each affordable housing unit shall be indicated, along with the size and tenure, the method of delivery and arrangements for ensuring that the affordable housing to be provided meets identified local housing need. Not more than 50% of the total number of the approved dwellings within each phase, excluding the affordable element, shall be occupied until there has been a material commencement on the affordable housing units in that phase and not more than 90% of the approved dwellings, excluding the affordable element, shall be occupied until all the affordable housing units have been completed.
Main provisions of a Section 106 Obligation schedule
(NB. full legal wording is not reproduced here and some wording has been changed for illustrative purposes)
Scenario 2: Registered social or other approved landlord providing affordable housing to rent

1)
The (number) units to be provided as part of the Development shall not at any time be sold on the open market but shall permanently remain available for rent (except that tenants can still exercise their Right to Buy)

2)
the Unit shall not at any time be occupied except in accordance with the following provisions

(a)
all occupiers shall on the date that they commence occupation of the Unit be persons in need of affordable housing AND

(b)
at least one of the occupiers of the Unit shall be a local person
EXCEPT THAT while the owner of the land is a Registered Social Landlord nothing in this Agreement shall prevent (i) a successor tenancy or (ii) assignment of a tenancy by mutual exchange PROVIDED THAT all tenants to whom the Unit is to be let by mutual exchange comply with Criteria B below

3)
For the purposes of this Schedule the following words shall have the following meanings

“persons in need of affordable housing” shall mean…………

“local person” shall mean……….(includes definitions A, B and C)
“relative” shall mean……….

“South Holland Area” shall mean………..
(NB. Within these definitions, for as long as the owner of the land is a Registered Social Landlord, it is for that RSL to be satisfied that the qualifying criteria for tenancy are met, and if the owner is not an RSL then it is the Council that must be satisfied so.)

Scenario 3: Additional or alternative clauses providing for the Council holding nomination rights and for restriction of occupancy to elderly people
The Owner hereby covenants with the Council that the dwellings to be provided by the Development (“the Affordable Dwellings”)  




(a) 
shall not be occupied until the Owner has entered into a Nomination Agreement with the Council allowing the Council at all times in the future to nominate 100% of the initial tenants of the Affordable Dwellings and thereafter at least 50% of the tenants of each Affordable Dwelling




(b) shall not at any time be occupied except in accordance with the following provisions





(i) all occupiers shall on the date that they commence occupation of an Affordable Dwelling (“the Occupation Date”) be persons in need of affordable housing AND




(ii) all occupiers shall on the Occupation Date have attained the age of 60 years AND






(ii) at least one of the occupiers of each Affordable Dwelling shall be a local person  

Scenario 4: Shared Ownership Dwellings to be transferred to a Registered social or other approved landlord 

THIS DEED is made BETWEEN THE SOUTH HOLLAND DISTRICT COUNCIL (hereinafter called “the Council”) and DEVELOPER/ BUILDER NAME (hereinafter called “the Owner”) and REGISTERED SOCIAL LANDLORD NAME (hereinafter called "the named RSL") and MORTGAGEE NAME (hereinafter called “the Mortgagee”) 

· The Owner wishes to transfer the freehold of the Land to The named RSL 

· The named RSL wishes to make available for lease on a shared ownership basis the dwellings to be provided by the Development (dwellings shown on the attached plan and hereinafter referred to as “the Shared Ownership Dwellings”)
SCHEDULE

(Restrictions to be observed and obligations or activities to be performed)

The Owner and The named RSL hereby covenant that

1.
each of the dwellings to be provided by the Development shall permanently be made available for occupation as affordable housing as defined in PPG3 and Circular 06/98 in accordance with clauses 2 to 4 inclusive below

The Shared Ownership Dwellings

2.
a Shared Ownership Dwelling shall not be occupied 


(a) until 



(i) the said Shared Ownership Dwelling has been transferred to The named RSL or to such other RSL as may be agreed by the Council (EXCEPT THAT this clause shall only apply to first occupation of each dwelling following completion of it) and



(ii) the Council has approved the terms of the lease which shall be entered into by The named RSL or the Owner (where The named RSL is not the Owner of the dwelling) and the Purchaser of that dwelling which lease shall inter alia (so as to ensure the future affordability of the said dwelling) at all times (1) restrict the Purchaser from paying more than 80% of the Open Market Value of that dwelling (2) require the remaining percentage of the Open Market Value of the dwelling to be subject to a rent payable by the Purchaser to The named RSL or the Owner (the rent shall not unless otherwise agreed by the Council exceed the rent which would normally be set for that percentage of the dwelling in accordance with the rent restructuring regime of the Housing Corporation and the Office of the Deputy Prime Minister or such other arrangement for setting social housing rents which may amend or replace that) 



AND FOR THE AVOIDANCE OF DOUBT it is hereby agreed that if at any time a Purchaser pays less than 80% of the then Open Market Value of the Shared Ownership Dwelling then nothing in this Agreement shall prevent the Purchaser from paying at any time to The named RSL or the Owner (where The named RSL is not the Owner of the dwelling) a further percentage of the then Open Market Value of the dwelling PROVIDED THAT (a) any such further payment is made in accordance with the terms of the lease and (b) the accumulated percentage paid by the Purchaser does not exceed 80% of the Open Market Value of the dwelling and


(b) except 



(i) by the Purchaser of that Shared Ownership Dwelling who shall be a person who on the date that such person commences occupation of the dwelling (A) is a person in need of affordable housing and (B) has lived in the parish of name either (1) for a continuous period of at least one year ending with the date of occupation of the Shared Ownership Dwelling by that Purchaser or (2) for a total period (which need not be continuous) of two years during the four year period ending with the date of the said occupation and 



(ii) as the only and principal home of that Purchaser and 



(iii) in accordance with the terms of the lease referred to in clause 2(a)(ii) above



AND FOR THE AVOIDANCE OF DOUBT it is hereby agreed that where a Shared Ownership Dwelling is occupied by more than one Purchaser then each such Purchaser shall meet the criteria detailed in this clause 2(b)
3.
(a) if at any time a Shared Ownership Dwelling or the Purchaser’s share of it is offered for sale on the open market by The named RSL or the Owner or the Purchaser and despite the said dwelling having been so offered for sale for a continuous period of six months The named RSL or the Owner or the Purchaser (as appropriate) is unable to identify a new Purchaser in accordance with the provisions of clause 2(b) above then the provisions of clause 3(b) below shall apply instead to that dwelling (but clause 2(a) shall still apply where appropriate) AND FOR THE AVOIDANCE OF DOUBT it is hereby agreed that if following the said six month period the said dwelling or the Purchaser’s share thereof is (i) either taken off the market by The named RSL or the Owner or the Purchaser (as appropriate) or is transferred to a new Purchaser and (ii) then subsequently again offered for sale on the open market then clause 2(b) above shall again apply to that dwelling

(b) where this clause 3(b) shall apply by virtue of clause 3(a) above a Shared Ownership Dwelling shall not at any time be occupied except 



(i) by the Purchaser of that Shared Ownership Dwelling who shall be a person who on the date that such person commences occupation of the dwelling (A) is a person in need of affordable housing and (B) has lived in the parish of name or in the parish of name of adjacent areas either (1) for a continuous period of at least year ending with the date of occupation of the Shared Ownership Dwelling by that Purchaser or (2) for a total period (which need not be continuous) of two years during the four year period ending with the date of the said occupation and 



(ii) as the only and principal home of that Purchaser and



(iii) in accordance with the terms of the lease referred to in clause 2(a)(ii) above



AND FOR THE AVOIDANCE OF DOUBT where this clause 3(b) applies and where a Shared Ownership Dwelling is occupied by more than one Purchaser then each such Purchaser shall meet the criteria detailed in this clause 3(b)

4. FOR THE PURPOSES of clauses 2 and 3 above the following words shall have the following meanings 





“person in need of affordable housing” shall mean a person who is able to demonstrate that they are unable to afford to rent or buy housing in the open market 



“parish of name” shall mean …………



“parish of name of adjacent areas” shall mean …………



“Open Market Value” shall mean the market value of the Shared Ownership Dwelling with vacant possession obtainable on an arms length transaction at the date of operation of the clause taking into account the contents of this Agreement 
(NB. Within these definitions, for as long as the lessor of the dwelling is a Registered Social Landlord, it is for that RSL to be satisfied that the qualifying criteria for purchase are met, and if the lessor is not an RSL then it is the Council that must be satisfied so.)
Monies raised from the Sale of Shared Ownership Dwellings

5.
All monies raised by the Owner or The named RSL arising from the sale of any Shared Ownership Dwelling including any monies raised from the subsequent sale of any further percentage of the then Open Market Value of any Shared Ownership Dwelling shall (subject to any legislative accounting or taxation restrictions or requirements) be used in a way agreed with the Council to provide or to assist in the provision of further housing within the South Holland Area for occupation by persons who are otherwise unable to afford to occupy houses generally on the open market within the South Holland Area.
Scenario 5: Developer’s shared ownership scheme
This is currently under discussion including proposals put forward by developers from South Holland.
Scenario 6: The developer makes a financial contribution to the Council in lieu of affordable housing provision
NOW THIS DEED is made in pursuance of section 106 of the Town and Country Planning Act 1990 and is a planning obligation for the purposes of that section and WITNESSES as follows

· The Owner covenants with the Council to perform the obligations or activities specified in the Third Schedule
· The Mortgagee hereby consents to the execution of this Deed and acknowledges that subject as herein provided the Land shall be bound by the obligations contained in the Third Schedule hereto

IN WITNESS whereof these presents have been duly executed as a Deed by the parties hereto the day and year first before written

THIRD SCHEDULE

(Obligations or Activities to be performed)

1.
The Owner hereby covenants to pay to the Council prior to occupation of any houses or flats to be provided by the Development the sum of Contribution Sum pounds ("the Contribution") which the Council shall use towards the cost of providing affordable housing 

2.
If the Contribution has not been paid by 12 months after the date of this Deed ("the First Anniversary") the figure of Contribution Sum pounds shall be adjusted as follows:

2.1


If the Contribution is paid at any time after the First Anniversary but on or before the date being 24 months after the date of this Deed ("the Second Anniversary") by multiplying the figure of Contribution Sum pounds by the "all items" index figure of the Index of Retail Prices last published by the Office of National Statistics before the First Anniversary and dividing the resultant figure by the "all items" figure of the Index of Retail Prices last published before the date of this Deed (with due adjustment being made for any change in the base or basis on which the said Index of Retail Prices is calculated) provided that the Contribution shall in any event be no less than Contribution Sum pounds

2.2


Clauses shall provide for similar indexing in subsequent years where appropriate provided that the Contribution shall in any event be no less than Contribution Sum pounds

2.3


Any difference or dispute between the Owner and the Council as to the adjustment to be made shall be referred to an independent chartered surveyor

2.4


In the event that the said Index of Retail Prices shall be discontinued an independent chartered surveyor shall be appointed as aforesaid to determine in his absolute discretion what would have been the likely figure for the said Index of Retail Prices if it had been so continued.
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